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MAKING PROVISION FOR JUDICIAL REVIEW OF CERTAIN 
TAX COURT DECISIONS 


THURSDAY, JANUARY 28, 1954 
Hovusr or REPRESENTATIVES 
SUBCOMMITTER No. 3 OF THI 
COMMITTEE ON THE JUDICIARY, 
Washingt Ths dD. C. 
The subcommittee met, pursuant to notice, at 10 a. m. in room 346, 
Old House Office Building, the Honorable Kenneth B. Keating (chair 
man of the subcommittee) presiding. 
Present: The Honorable Messrs. Keating, Crumpacker, and Willis. 
Also present: Mr. William R. Foley. 
Mr. Kratine. The subcommittee will come to order. 
The subcommittee has before it for consideration S. 984, an act 
making provision for judicial review of certain Tax Court decisions. 
(S. 984 is as follows:) 
[S. 984, 88d Cong., Ist sess. ] 
AN ACT Making provision for judicial review of cert 


ain Tax Court dé 


Re it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, notwithstanding the provisions of sub 


sections 732 (c) and 732 (d) of the Internal Revenue Code, the decision of the 
United States Tax Court, entered after January 1, 1952, respecting the determina 
tion of any question arising under subparagraphs 711 (b) (1) (BH), (1), (J), or 
(K), section 721, or section 722 of the Internal Revenue Code, shall be subject 
to review by the United States Court of Appeals in the same manner as other 
decisions of the Tax Court. In the case of any decision entered after January 1, 
1952, and before the date of approval of this Act, a petition for review therein 
may be filed at any time within ninety days after the date of approval of this Act. 

Passed the Senate March 30, 1953. 

Attest : J. MARK TRICE 

Secretary 

Mr. Keratrne. Our colleague, Congressman Daniel A. Reed, has 

requested to be here and I believe he is not in the room at the moment. 


He has addressed a letter to the chairman of the committee, the Hon- 
orable ¢ hauncey W. Reed, which will be entered in the record at this 


point. 
(Letter of the Honorable Daniel A. Reed referred to is as follows :) 


COMMITTEE ON WAYS AND MEANS, 
HOUSE OF REPRESENTATIVES, 


Washington, D. C., April 21, 1953 
Hon. CHAUNCEY REED, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
DEAR Mr. CHAIRMAN: The subject of this letter is S. 984 which, I understand, 
is now pending before your committee. This bill proposes to amend section 
732 of the Internal Revenue Code to permit an appeal to a United States Court 


1 








~ 


JUDICIAL REVIEW OF CERTAIN TAX COURT DECISIONS 


of Appeals from a decision of the Tax Court entered after January 1, 1952, 
respecting the determination of any question arising under subparagraphs 711 
(b) (1) (H), (1), (J), or (K), section 721 or section 722 of the Internal Revenue 
Code. Such appeals are now barred by section 732 (c). 

Gecause the code provisions in question have, on several occasions, been con- 
sidered very carefully by this committee, and have formed the subject of lengthy 
Studies by my technical staff, I believe that the conclusions previously reached 
in connection with these matters and the legislative history of the relevant 
sections may be of some interest to your committee. 

As you know, S. 984 deals only with excess-profits-tax cases decided under 
the law in force during World War II which does not apply to any taxable years 
beginning after December 31, 1945. The basic World War II excess-profits tax 
law was contained in title II of the Second Revenue Act of 1940 (Oct. 8, 1940, 
54 Stat. 974, 975). In substance, this law provided for the taxation of corporate 
earnings above those which the corporation had received during a given base 
period or, alternatively, which exceeded a percentage of invested capital. It 
was realized that, to prevent serious injustices, some provision ought to be made 
for corporations which, for one reason or another, had abnormally low earnings 
during the base period or abnormally low invested capital. However, it was 
found to be impossible to draft adequate legislation unequivocably spelling out 
as a matter of law the right to, and the amount of relief. As a result the bill, 
us passed by the House and as reported by the Senate Committee on Finance, 
contained only very restricted provisions for the relief of abnormalities. How- 
ever, the Congress was not satisfied with this solution and, on the floor of the 
Senate there was inserted a general-relief provision (section 722) which gave 
the Commissioner of Internal Revenue the wide and undefined power to adjust 
any item “which abnormally affected income or capital,” subject to review by 
the Board of Tax Appeals. This was admittedly a stopgap relief provision and 
the Treasury and the staff of the Joint Committee on Internal Revenue Taxation 
were directed to study the problem and to report to the appropriate committees 
as soon as possible. 

The results of that study were incorporated in the excess profits tax amend- 
ments of 1941 (March 7, 1941, 55 Stat. 17), which were devoted almost entirely 
to relief measures. The Ways and Means Committee came to the conclusion 
that “* * * relief in abnormal cases cannot be predicated on specific instances 
foreseeable at any time. The usual cases that are certain to arise are so diverse 
n character and unpredictable that relief provisions couched in other than 
general and flexible terms are certain to prove inadequate” (H. Rept. No. 146, 
77th Cong., 1st sess., February 24, 1941, p. 2). For this reason, while it was 
desired to provide some means of review by an independent agency, it was 
decided that review by the courts would be inadvisable and that the Board of 
Tax Appeals would combine the necessary independence with the required 
administrative flexibility. In this connection it should be emphasized that the 
Board (now the Tax Court), while partaking of certain judicial characteristics, 
is by statute an independent agency in the executive branch of the Government 
(Internal Revenue Code, sec. 1100). In the Revenue Act of 1942 (October 21, 
1942, 56 Stat. 798) the Congress created a special division in the Board to handle 
these cases. The report of this committee said in that connection, “Because of 
the complicated nature of the issues involving relief under section 722 and 
abnormalities under sections 711 (b) (1) and 721, and the wide discretionary 
powers lodged in the Board in the determination of such issues, it is essential 
that all such issues be decided by one group familiar with the problems involved. 
Only by this method can a consistent and uniform application of the principles 
established be assured in all cases. At the same time there is provided flexible 
machinery to coordinate cases involving both relief and abnormality issues as 
well as other questions” (H. Rept. No. 2333, 77th Cong., 2d sess., July 14, 1942, 
p. 149). It will readily be understood that the results thus sought would be 
largely negated by judicial review as proposed in the bill. See Williamsport 
Rope Company v. U. 8S. (277 U. 8. 551), construing similar provisions under the 
World War I excess profits tax law. 

It can be seen from the foregoing that the Congress has consistently adhered 
to the principle of administrative review of these types of issues, and that 
judicial review has always been deemed inappropriate. In my opinion, the 
wisdom of changing this fundamental legislative principle more than 7 years 
after the last taxable year which the legislation affects would be extremely 
questionable. 
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The bill also has the major defect of being highly discriminatory. Instead 
of applying to all taxpayers whose cases have been reviewed under section 732, 
it singles out for special preferential treatment a particular class, those in whose 
eases the decision of the Tax Court was entered after January 1, 1952, a date 
which, apparently, is entirely arbitrary. Those taxpayers whose cases were 
decided prior to the date would be given no relief. Those taxpayers who settled 
their cases with the Government on the basis of Tax Court decisions which were 
not subject to appeal would be given no relief. As pointed out in the hearings 
on 8S. 984 before a subcommittee of the Committee on the Judiciary of the Senate 
by the General Counsel of the Department of the Treasury (p. 12) there were 
about 900 of such cases. 

To summarize the objections to S. 984 it can thus be said that this bill would 
require judicial review of issues which by their very nature are ill suited to such 
review, that it would not only reverse a long-standing and carefully considered 
legislative policy but do so many years after the basic statute has ceased to 
be currently applicable and, finally, that it would discriminate in favor of a 
particular class of taxpayers. 

I would greatly appreciate any information you can let me have concerning 
the plans of your committee for the consideration of the bill. 

With best personal regards, I am 

Sincerely yours, 
DANIEL A. REED, Chairman. 

Mr. Krarinea. Our first witness will be Mr. Elbert P. Tuttle, Gen- 
eral Counsel for the Department of the Treasury. Mr. Tuttle. 


STATEMENT OF ELBERT P. TUTTLE, GENERAL COUNSEL, 
DEPARTMENT OF THE TREASURY 


Mr. Torrie. Mr. Chairman, would you like me to make a state- 
ment on the matter? 

Mr. Keatinc. In any way you would like to proceed. I believe 
the Treasury Department has evidence to give us on this measure. 
We would be glad to hear anything you might wish to present. 

Mr. Torrie. I appeared before the Senate Judici iary Committee or 
was it the Finance Committee 

Mr. Keatine. Judiciary, I believe. 

Mr. Turrie. Our position there, as it is here, is that appeals from 
the Tax Court, it seems to us, ought to be permitted where the ques- 
tions of law sought to be reviewed by an appellate court without 
reference to the type of questions that raise the point of law. 

It is a broad approach we take to it. Some 722 cases have involved 
complicated and difficult computations and involve the study and 
analysis of difficult fact situations. After all, it is only legal ques- 
tions that are reviewed by appellate courts and we believe in the 
principle that a litigant, soar even because it is a complicated 
matter, certainly should have the same right of appeal on a legal 
question as does a litigant in any other type of case. 

In my appearance before the Senate Judiciary Subcommittee we 
objected to the language of the bill as it then stood with respect to 
the effective date. The Treasury does not like the principle itive. 
active legislation and at that time we testified that if it became effec- 
tive as of January 1, 1953, the beginning of the then current calendar 
year, we would have no objection to that. As the bill was passed 
by the Senate it was made retroactive to January 1, 1952. We con- 
tinue our opposition to that. 

Mr. Keatine. Speaking as of this date, you would prefer, I would 
presume, where the Senate bill says in the case of any decision entered 
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after January 1, 1952, to have that changed in the case of a decision 
entered he reafter ?¢ 

Mr. Turrie. That would be the normal logical procedure. When 
we testified in favor of the bill in February or March 1953, urging 


the ad ption of a ré 1e¢ ] ire. ich We Tei he uld have been 
] luded in the bill back in the early 1940’s we recommended that the 
bill should not be ide applicable prior to 1953, and we would stick 
to that date as we then 1 ed. 

I would say that everybody involved in tax litigation certainly 
knew from the time of these hearings that Congress was considering 
the passage of ti leo on and we would have no objection to 


adoptir o the date which we then said wo ld be ac eptable, which was 
the 1953 date. 

As to how far it should be retroactive or whether it should be 
retroactive, there will be other witnesses on that. We would oppose 
In principle anything retroactive before January 1, 1953. And may 
| point out this to the « imittee that this right to reopen Cases runs 

favor of the Government as well as in favor of the taxpayer and 
there are cases that have been closed by decisions of the Tax Court 
more than 90 day s aco where taxpayers may have prevailed and the 
ute that makes it retro- 

active to have the case reopened and reviewed in the court of appeals. 

I think that provi ion 1s a necessary part of the bill because it 
would be improper to give taxpayers as a class the right to appeal 
and not the Government. And yet it would involve difficult situa- 
tion f the Government undertook to reopen a case where the tax- 
payer, under rights given to him, thought he had a final victory and 
the Government should immediately be given a right to file an appeal 
from that decision. 

That argues pretty strongly for making the bill effective on the date 


Government would need a provision of stat 


of its passage or a of a date 90 days preceding its passage. 

I believe I should call the committee’s attention to the fact that the 
Justice D partine lax Depa ent have not collaborated on 
th ‘ ‘T he 5 lave eXpresst 1 difke rent views. We each understand the 
othe De} irtment 18 eX} nye different views. It is not a coordi- 
nated view. We are each expressing the views of our own department. 


Mr. Kearinc. Does the Justice Department oppose the passage of 


Mr. Turrue. I checked with Mr. Brian Holland in charge of the Tax 
Department yesterday. While they did not flatly oppose it, they 
pointed out some sit ons. I checked t ire we each knew about 
each other’s presentations and to explain the things we favored in the 
bill 

Mr. Forry. The Justice Department informed us that it would rely 
upon the report which they had rendered. 

Mr. Turrie. That was my understanding. They did not intend to 
have any witness here this morning. 

Mr. Keratine. It might be the committee would like to address some 
quest ions to the Department of Justice. 

Mr. Crumpacker. Do I understand that this bill applies only to 
de isions having to do Ww ith the World War I] excess-profits tax ¢ 

Mr. Tortie. That is right. Yes. 

Mr. Crumpacker. Are decisions of the Tax Court on any other sec- 
tions of the code subject to review ? . 
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Mr. Turr.r. They all are. This is an except ion to the rule. 

Mr. Crumpacker. All decisions of the Tax Court exc pt those deal 
ing with the World War II excess-profits tax are now subject. to 
review / 

Mr. Turrie. That is true in substance. I do not like to say cate- 
gorically there are no other ex »ptions. But if there are I am noi 
familiar with them. 

Mr. Crumpacker. How about the Korean war excess-profits tax? 

Mr. Tt r'rlLeE. Tl it was h ul dled entirely differs ntly. 

Mr. Crumracker. ‘This bill generally would remove an exception ? 

Mr. Turrie. That is correct. 

Mr. Crumpacker. Does not the setting of a cutoff date, whether 
January 1952, 1953, or 1954, effect a discrimination between different 
taxpay ers giving those who had their decisions rendered after a date 
different treatment than those whose decisions were rendered before 
that date? 

Mr. Turrie. That is obviously true as is every other bit of remedial 
legislation. I think Congress has passed legislation with respect to 
family partnerships after a lot of litigation had been had about it. 
Congress clarified that and people were treated differently, afterward, 
to what they were before. Where you undertake to pass remedial 
legislation, you always find matters still pending and those people who 
are fortunate enough to have kept their cases open have the benefit 
of the change and those who did not are denied the benefits of it. 

Mr. Crumracker. It is now about 8 or 9 years since this tax went off. 


+ / 


Isn't lt ¢ 
Mr. Turrte. 1946, I believe. 

Mr. Crumpacker. About 8 years. Are there many of these cases? 
Mr. Turrue. There are more cases still in the Tax Court than have 
been disposed of by decisions of the Tax Court, I think. I do not 


1 


have these statistics accurately. It took quite a W ile for the ises 
eft . 


ce Ca 
to get to the Tax Court, where they were ready for trials. Many 
were the subject of long negotiation by reason of complexity and were 
partic larly long delayed in vetting there. ‘J hey were handled sepa- 
rately, SO a very large number of them have fairly recently reached 
the Tax Court. 

Mr. Crumpacker. I understand the reason for makin 
tions originally was that the extreme complexit vy of thes 
required special technical competence in any body which might review 
the matter. Now, do you feel that is no longer a valid excuse for 
making such an exception; or do you feel the courts of appeal are 
sufficiently competent to deal with this matter 4 

Mr. Turrie. I never felt it was a valid excuse to deny an appeal 
to a litigant on any question of law. On questions of fact or discre- 
tion or judgment, they are made the problem of the trial judge. A 
fact would not be appealed in any circumstances. It is only in cases 
where the Tax Court is found to have erred in the application of these 
facts that an appeal would have been heard by the court of appeals. 
And in that respect I think the court of appeals is as competent to 
act as in any patent case or any other complicated case. That is why 
we think it is not proper to deny an appeal because the fact situation 
may be highly complicated. 


43975—54——2 
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Mr. Keattna. Reference is made in Mr. Reed’s letter to the fact 
that in the hearings before the subcommittee of the Senate Committee 
on the Judiciary it was said there were about 900 such cases pend- 
ing. Isthat roughly still true? 

Mr. Torrie. I would say roughly; I am remiss in that I did not 
bring those figures down to date. We testified that these figures— 
some 900 cases—were still pending before the Tax Court at that time. 

Mr. Keattna. Do you have any idea how many of these cases there 
are where the Government would have a desire to appeal 

Mr. Turrir. We have been unable to make any ascertainment of 
that. I believe we could ascertain from Internal Revenue how many 
they would like to appeal. We cannot, of course, find out how many 
the litigants would like to appeal. These cases are not decided yet, 
and they are still hopeful of winning in the Tax Court, I assume. 

Mr. Keatrnec. You have not seen the letter of Mr. Reed to our com- 
mittee here ? 

Mr. Turrtie. No, sir. 

Mr. Kearinea. Or the letter of the Department of Justice? 

Mr. Turrie. Neither. 

Mr. Keatitne. There seems to be general feeling among the mem- 
bers of the committee that if you would take these two ‘letters and 
read them over and give us your views with reference to them, then 
we would be glad to have you do it now, and you could go in an adjoin- 
ing room and look at them and offer some comment on this very com- 
plic ated question. 

Mr. Tutrtie. I hate to raise a question. In a public hearing I am 
not certain that I would be technically equipped to give an answer. I 
may be. I believe it would be more helpful if I could make comment 
on these questions with persons in the Department who are better 
equipped technically to make comment to you and I would be able to 
submit comment in writing. I believe that would have more value to 
the committee than to give an offhand opinion on their comments. 

Mr. Kratine. Well, that probably is true. As you are aware, this 
committee is an action committee which will probably do something or 
other today. 

Mr. Turrie. I will be glad to undertake to comment on that if you 
wish me to do so. 

Mr. Keatine. We will insert it at this point in the record; a letter 
from the Department of Justice on this subject. 

(Letter referred to follows: ) 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
September 30, 1958. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 

Deak Mr, CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bill (S. 984) making provision for judicial 
review of certain Tax Court decisions. 

I am enclosing for the consideration of the commitee a memorandum discuss- 
ing the merits of this legislation in some detail which I trust the committee will 
find helpful. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 
WILLIAM P. Rogers, Deputy Attorney General. 


“J 
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MEMORANDUM CONCERNING S. 984, 8383p CONGRESS, A BILL MAKING PROVISION 
FOR JUDICIAL REVIEW OF CERTAIN TAx CoUrRT DECISIONS 


The effect of S. 984 would be to provide for review by the courts of appeals of 
Tax Court decisions entered after January 1, 1952 in cases “respecting the de- 
termination of any question arising under subparagraphs 711 (b) (1) (H), (1), 
(J), or (K), section 721 or section 722 of the Internal Revenue Code. Sub- 
sections (c) and (d) of section 732 of the Internal Revenue Code now provide 
that such decisions are not reviewable. The matters affected are the so-called 
abnormality or hardship cases arising under the World War II excess-profits tax 
act, cases concerning which the law provides separate standards governing 
the granting of tax relief because they involve situations which would not result 
in fair excess-profits tax assessments if the ordinary standards were applied. 

While the Department of Justice fully recognizes the desirability, in general, 
of permitting judicial review of administrative action, it is believed that in con 
nection with the present bill this committee may wish to review the circumstances 
under which Congress saw fit in 1941 to deny judicial review of Tax Court 
decisions in cases arising under the cited sections of the Internal Revenue Code. 

The World War II excess-profits tax was designed to impose a high rate of 
tax on corporate profits in excess of those which the taxpayer might have been 
expected to earn under normal peacetime conditions. Excess profits were 
measured, alternatively, in terms of a specified rate of return on “invested 
capital” or in terms of average earnings over a 4-year base period (1936-39). 
Because it was recognized that abnormal conditions affecting a particular tax- 
payer, or the industry of which it was a member, might result in an inadequate 
standard of normal earnings for the purposes of the excess-profits tax under 
the formula applicable to taxpayers in general, special relief provisions were in 
corporated in the statute. In all the most important of those relief provisions 
were those contained in section 722 of the Internal Revenue Code. That section 
provides that in any case in which the taxpayer established (1) that its excess- 
profits tax, computed in the ordinary manner, was “excessive and discriminatory,” 
and (2) what would be “a fair and just amount representing normal earnings to 
be used as a constructive average base period net income,” the tax should be 
determined by using such constructive average base period net income in lieu of 
the actual average base period net income. The statute specified certain cir 
cumstances under which the average base period net income of a taxpayer would 
be considered an inadequate standard of normal earnings. These included the 
interruption or diminution of normal production, output or operations due to the 
occurrence of events unusual and peculiar in the taxpayer's experience; depres- 
sion of the taxpayer’s business resulting from unusual and temporary economic 
circumstances, variant profit cycles, or sporadic and intermittent periods of high 
profits inadequately represented in the base period ; and changes in the character 
of the business during or immediately prior to the base period. While the statute 
was fairly specific in stating the types of factors which would qualify a taxpayer 
for special treatment, it did not attempt to prescribe exact methods for com- 
puting the amount of the “constructive average base period net income” to be 
used in redetermining the taxpayer’s excess-profits tax liability. 

The legislative history shows that Congress fully recognized that the problem 
of affording excess-profits tax relief on the basis of abnormalities in the taxpay 
er’s experience was one of great complexity and that its solution must necessarily 
depend in large measure on the sound exercise of administrative judgment and 
discretion. Thus, in House Report No. 146, T7th Congress, 1st session, it was 
stated (p. 2): 

“Experience with excess-profits taxes, both in the United States and abroad, 
has demonstrated conclusively that relief in abnormal cases cannot be predicated 
on specific instances foreseeable at any time. The unusual cases that are cer 
tain to arise are so diverse in character and unpredictable that relief provisions 
couched in other than general and flexible terms are certain to prove inadequate 

“For these reasons, the present legislation attempts to provide, both by specific 
terms and in carefully guarded general terms, a set of flexible rules which should 
alleviate at least the bulk of the severe hardship cases which may arise. The 
success or failure of legislation of this type depends, to a considerable degree, 
upon its intelligent and sympathetic administration. Through its confidence in 
the experience and ability of the officials of the Treasury Department and the 
sureau of Internal Revenue, your committee recommend the present fiexible 
and broad legislation as the most satisfactory method of meeting the contin- 
gencies that will arise.” 
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In 1942 a further refine t procedure for review was introduced, when 
Cong made provisio1 rf eati of a special division within the Tax 
( of ich w f w the decision of any division of the court 

f2i1 (a) (2 C) ors on 722 The stated reasons for the 

f | l divi nd quite clearly, though indirectly, the 
it \ Cong n prohibiting review of special relief cases 
e Tax Thus, H Report No. 2333, 77th 

! ‘ ( eS Dp { 

‘ lin 1 e of the U1 d States Tax Court designated under existing 
U1 i § 1 l of Tax Appeals is directed to set up within the 
: t mbers whose sole duties will be 

d ue nider the relief provisions. The decisions of 

the ! D \ f l court but \ | be deemed to be the 
of the « rt f / ) } 7 ti t due to ft} nature of the issues 
ns such is s should be decided by a 

od ! d that purpose.” [Emphasis supplied.] 
ended t provision question to limit the functions of the special 
to the review de ‘ f the other divisior ind also to require such 
review ¢ y in cases arising under sections 721 ) (2) (C) and 722 However, 
t} Sse? | purpose « e provi ned unchanged, as appears from 

S. Rept. No. 1 77th ¢ 2d session (p. 207) 

Lhe of t ol ature and the economic character of the issues 
iv relief id section 722 nd abnormalities under section 721 (a) (2) 
(), and the broad discretion powers lodged in the Board in the determination 
{ f t ! 


es Cis essen Hat a 


such issues be decided by one group familiar 


with the problems involved. Only by this method can a consistent and uniform 


pp n of the principles established be assured in all cases. * * *” 
Since the Tax Court is not a part of the judicial system, but is an independent 


igency in the executive branch, it was consistent with the overall legislative view 
of the special relief provisions s indicated by the excerpts from the committee 
reports quoted above—to permit the determinations of the Commissioner of 
Internal Revenue to be reviewed only by that body, thus treating the allowance of 
special relief wholly as a matter of administrative discretion. 

This approach found a parallel in the so-called special assessment provisions 
of the revenue acts of 1918 and 1921. Under sections 327 and 328 of those acts, 
the Commissioner of Internal Revenue was authorized in certain cases to assess 
is tax an amount bearing the same ratio to the net income of the taxpayer as 
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the average tax of representative corporations engaged in a similar trade or 
business bore to their average net income He wa thorized to make such 
special assessment if he found that the excess-profits tax, determined in 


usual manner, “would, owing to abnormal conditions affecting the capital or 


income of the corporation, work upon the corporation an exceptional hardship 
evidenced by gross disproportion between the tax computed without the benefit 
of this section and the tax computed by reference to the representative corpora- 
tions * * *.” Although those acts did not expressly prohibit judicial review 
the Supreme Court held that neither the district courts nor the Court of Clain 
had jurisdiction in such cases. Williamsport Wire Rope Co. v. United States 
277 U. S. 551). The Board of Tax Appeals, however, was held to have ju 
diction under section 274 of the Revenue Act of 1924 Blair v. Oesterlein Ma 
U. S. 220). In the Williamsport case the court said: 
328 were intended to broaden the powers of relief first con 
ferred by section 210 of the War Revenue Act of 1917 (ch. 65, 40 Stat. 300, 307 
. The task imposed on the Commissioner by 
sections 327 and 32S was one that could only be yx rformed by an official or a 
body having wide knowledge and experience with the Class of problem 
concerned. ‘ 
‘o perform that task, power discretionary in character Was necessarily 


x * 









chine Co., ( 


“Sections 327 and 


(Comp. St. sec. 6636 3/8 k)). 





* 





‘red 





t 





he judgment exercised by the individual or body to whoin 
isk was confided would depend largely upon the extent both of the knowlsd 
of the special subject possessed and of the experience had in dealing with this 


soundness of 





particular class of problems. The conclusions reached would rest largely upon 
msiderations not entirely suscept ble of proof or d <proot eS Se 
The court found, however, that Congress intended to have the Commissioner’ 
decision reviewed by the Board of Tax Appeals (now the Tax Court) after the 
creation of the Board in 1924, since 
. Its sole function consists in reviewing, on anneal, determinations of 
the Commissioner under the revenue laws. The fact that the Commissioner is 
i party to all cases before it enables the Board, by rules of procedure which it 
has developed, to leave to the Commissioner the initial determination of many 
questions requiring the use of facts not in the record Its limited, specialized 


rs to acquire the extensive special knowledge and the 





functions enable its membe 





pen fic 3 rience eSSCl 
questions arising under sections 327 and 528 


Since such determinations by the Board of Tax Appeals were factual, under 





the rule of review then in force they were not reviewable by the cireuit courts 
oO haley 

In 1946. as a result of widespread diss: sfaction with the administrat of 
the World War II special relief provisions (particularly see. 722) by the iu 
of Internal Revenue, the Joint Committee on Internal Revenue Taxati d 
extensive hearings. The evidence adduced included a report on the administra 
tion of section 722 prepared by the Bureau of Internal Revenue and a summary 
of complaints received from taxpayers prepared by the staff of the joint eom 
mittee. Complaints with respect to the Tax Court were said to be “infrequent 
(Note, however. that onlv two cases had been decided by the Tax Court at that 
time, ) During the course of the hearings, the iss ot rey of Ta (ou deci 
sions seems to have been raised only twice (hearings, pp. 205, 349) Che con 
sensus of opinion was that the law needed little change, but at the Bu 


agents were not sufficiently sympathetic and that a special board of lawyers 


economists, and accountants should be established to process the relief cases 
As a result of the hearings, the Excess Profits Tax Council was established by 
administrative action in 1946. No change was made with respect to the juris 
diction of the Tax Court. 

We are informed that claims have been filed under section 722 by some 20,000 
taxpayers, the aggregate amount claimed being approximately $7 billion, and 
that as of March 15, 1953, the claims of 366 taxpayers, involving $1,439,588,411, 
were still in the process of administrative review. 

We are further informed that a total of 2,184 appeals in section 722 cases were 
docketed in the Tax Court up to June 15, 1953, and that on that date 904 cases 
were pending in that court, the other 1,280 cases having been disposed of as 
follows: 
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Before Jan.| After Jan. 


1, 1952 1, 1952 
Decided wit! I R2 89 
Dismissed wit t opinion 169 29 
Disposed of t pulatior 701 209 
Total 953 327 


2 


The 904 cases pending on June 15, 1953, involve approximately $730 million. 
Cases disposed of by the Excess Profits Tax Council in which no appeal was 


taken to the Tax Court could not be reopened under S. 984. This is true even 
with respect to cases settled administratively in reliance on the supposed finality 
of Tax Court decisions which, under S. 984, would themselves be subject to review 
by the courts of appeals. 

While judicial review of decisions of the Tax Court under the special relief 


provisions of the Excess Profits Tax Act of 1950 is permitted, it is to be noted 
that those provisions differ in material respects from the special relief provisions 
of the World War II statute. Thus, instead of requiring the taxpayer to establish 
a “constructive base period net income,” the 1950 act provides for determination 
of the excess-profits credit in special relief cases on the basis of the “base period 
rate of return” for the taxpayer’s industry, as determined and proclaimed by 
the Secretary of the Treasury Furthermore, the factors qualifying a taxpayer 
for relief on the grounds of change in products or services or increase in capacity 
for production or operation are more clearly defined and limited in the 1950 act 
than in the earlier statute. These changes were the result of experience in the 
administration of section 722, as pointed out in the following excerpts from the 
report of the Senate Finance Committee on the 1950 act (S. Rept. 2679, 81st Cong., 
2d sess., pp. 17-18) : 

“In each instance the section [722] provided that a hypothetical base period 
earnings credit be “tailor made” for the particular taxpayer and that certain 
xssumptions be made in connection with the case. Each case was a problem in 
research, and the legal or tax result generally was intertwined with complicated 
accounting and economic problems. Almost every factor which had any influence 
on the particular business was pertinent to the case and the time and expense 
involved in reconstructing the average base period earnings credit were 
tremendous. 

These complex relief provisions of the World War II law have resulted in 
extended delay in the settlement of relief claims which discriminated against 
taxpayers who had neither the time nor the financial resources necessary for the 
establishment of their cases. Moreover, the determination of what the tax- 
payer’s base-period income would have been in the absence of the claimed 
abnormality was largely a matter of subjective judgment, and a great deal of 
omplaint has arisen on this account. Hence this bill reduces to a minimum the 
amount of administrative discretion involved in the adjustment of the hardship 
cases which may be expected to arise under an excess-profits tax. 

“(c) General relief provisions in the bill—The bill provides automatic for- 
mulas for each of the most important types of cases which arose under section 
722 of the World War II law. These formulas permit an objective computation 
of the amount of relief granted in each case, thus avoiding the practice of making 
the extent of the relief dependent upon an attempted analysis of all the varying 
factors in the individual case with the resulting uncertainty, delays, and disparity 
of treatment among taxpayers which characterized the application of the general 
relief provisions of the World War IT law.” 

In the event the committee should conclude that some review of Tax Court 
decisions in special relief cases is desirable, the committee may wish to consider 
the advisability of limiting the scope of the review to questions of law and pro- 
hibiting inquiry by the appellate courts into the question of the sufficiency of 
the evidence to support the Tax Court's findings of fact. Such limitation would 
greatly simplify the task of the appellate courts and would leave to the Tax 
Court the discretionary functions which Congress recognized were essential to a 
fair and proper administration of the highly complicated provisions of the special 
relief sections. 








Mr. Keattne. We will now hear if there is anyone else representing 
the Government. 
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Mr. Tutrriz. Mr. Chairman, may I make one comment? In our 
letter, we did recommend the repeal of 1 or 2 sections. Since the 
adoption of this would make inapplicable, for instance, the provision 
that requires review by a special board of Tax Court judges, we call 
the committee’s attention to that. It is in our letter to the committee. 
I think that is noncontroversial. 

Mr. Wis. Is it merely draftsmanship ? 

Mr. Turtte. If this law is passed or any law similar to it, then 
it makes unnecessary certain provisions of the statute and we recom- 
mend they be repealed to make the statute properly workable. I will 
now attempt to look this over. 

Mr. Keatine. You may want to add something at the conclusion 
of the hearing. 

Mr. Torrie. Thank you. 

Mr. Keatrne. Our next witness will be Mr. Charles D. Hamel, rep- 
resenting the American Bar Association. 

Mr. Hamev. Thank you, Mr. Chairman. 


STATEMENT OF CHARLES D. HAMEL, AMERICAN BAR ASSOCIATION 


Mr. Hamew. Mr. Chairman and members of the subcommittee; I 
practice law in this city of Washington. I appear before you as chair- 
man of the committee on administration of section 722, the committee 
on the section on taxation of the American Bar Association. 

Mr. Keratine. Will you be seated, Mr. Hamel, as you prefer. If you 
would like to sit down, we are very informal. 

Mr. Hameu. The recommendations of that committee have been 
approved by the house of delegates of the American Bar Association 
so we are authorized to appear here for the bar association. 

While I am chairman of that committee, Mr. Hugh Bickford was 
chairman last year and took the laboring oar in presenting this matter 
to the Judiciary Committee of the Senate, so T have asked him to 
appear with me. Mr. Paul R. Russell of ow York I have asked to 
appear with me on behalf of the committee. Mir. Bickford is so much 
more familar with the details of this that if it is agreeable to the 
committee I will ask him to present the matter to you. 

Mr. Kratine. We will be glad to hear Mr. Bickford of Washington, 
D. C. 


STATEMENT OF HUGH C. BICKFORD, AMERICAN BAR ASSOCIATION 


Mr. Bicxrorp. My name is Hugh C. Bickford, and I am an attorney 
in Washington, D. C. 

Mr. Kratina. You have a prepared statement ? 

Mr. Bicxrorp. I have a copy of a letter which I would like to present 
to the committee. This letter sets forth our position. 

Mr. Keatrine. That will be received at this point in the record. 

Mr. Bicxrorp. This letter and the attached appendix covers in some 
detail our position. I might say the American Bar Association has 
taken the position that this law should be passed and Tax Court de- 
cisions in sections 722 and 721 cases should be reviewable by the courts 
of appeals in the same manner as all other decisions of the Tax Court 
are reviewable. 
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We make no pl ‘tense that questions of fact should be reviewable 
but solely what are known as question s of law. 

| might say why I think the American Bar Association is entirely 
consistent, not only with its own decision, but with the previous action 
of Congress. You will recall that the great work this committee did 

1946 in the Administrative Procedure Act, one of the fundamental 
concepts of that act was that any decision on a que stion of law of an 
administrative agency si uld be re viewable by the courts. 

More recently, the Congr ss had the question that arose under the 

] 


Dobson decision relating to a3 decisio ns. I am sure you gentlemen 


will recall that the Supre me ‘tt had, in fact, held that Tax Court 
decisions could not be review co xce pt on very limited grounds. Con- 
gress reversed that decision by specific legislation providing that all 


decisions of the Tax Court should be revi odie by the courts in full 
in the same manner as decisions of the district court. 

In World War II the Excess Profits Tax Act had an exception 
made to this feneral rule and I say an except ion because it was a real 
exception. Under World War I rel ef comes under sections 327 and 
28 and the decisions were reviewable by the Tax Court. 

Mr. Wiiuis. And those were cases, previous tax cases ? 
Mr. Bickrorp. Ye Under the Korean War Act passed in 1950 
here are many relief provisions in the Excess Profits Tax Act. It As 
éZ 


2. 


true they are more arbitrary n their complexion than section Ss 
But all these cases have been, and when they vet to the Tax ( ourt, 1 vill 


ve, fully re view abl : This is the one exception to the rene ral a 


The bar association as early as 1948 ade »pted this ene ee by its 
he ae Set i believe it was, 1! 8 on 1949. At e St. Louis 
meeting, what r year that was, they acdoptec Ith resol ition and put 


vefore the Congress the position that we ‘te re Ree and I believe I am 
correct h saying that it first ippeared in the so-called Reed Camp 
bills which were introduced in the House some 3 or 4 years ago and 
hich contained a number of revisions of the Internal Revenue Code 


} ] } > 1? » 7 7 
dvocated by the bar association and which included in substance the 


iuestion of t bil 
Xf I. } 4 } ‘ 1°93 ] °° , 
Mr. Kearing. In that Reed-Camp bill was there provision for re- 


ew of excess-profits tax determinations under World War II statute ? 


Mr. Bickrorp. Yes, ! I am talki o from memory in the sense 
hat the qu n me up in the Reed Camp bill I was following 
this and a number of other things in the bar association and I believe 
l am correct 1 Saying that this proposition was included in the Reed- 


Camp bill. Iam talking from memory now. 

Mr. Kratinc. That is Congr n Reed who has filed a letter. 

Mr. Bicxrorp. That is \ hy I Stuy I do not want to talk and take an 
iWamanht position On that Lhe broad program oO} the Ame rican Bar 
sO lat on was include agin the Reed GS amp bill. This isa broad con 
clusion. I may be wrong in that. 

The bar association has been attempting to bring this matter before 
Congress for some 5 or 6 years. Last year, in 1952, the Tax Court first 
began to get the real cases w aer section 722. It takes a numper of 
vears, as you W il] know, for t] ese cases to be ne oti: ite “dj in t] 1e sureau. 
\ number of them were filed with the Tax Court. They were not 
eal ! and begal nto pile up and in 1952 some of the real decisions began 
to be handed down that precedents. 


d 
Mr. Wiruis. Under the World War II act. 
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I] excess-protit tua ve 1} red, 
Mir. Winns. You mi Korea ‘ 
NIy 3 CKEORD yes f orl V take O?) Veal »VeT ) 
en t feast to get Chere (tit tiv i year ¢ { De1O 1 
Court hears them and another year before they are decided. So that 
my 19d when the court beoan to decide some of these cases the tax 
‘tion of the American Bar Association received ufficiel lg ul 
trol ts membership to ilopt the pr ition that t! Sa hliatter ¢ 
emerovenecy hat We ( ta 0) iongel WW I { thre r } ( 
th rogram. And at that time a special committe S appoint 
O ting of Judge Hamel. several former chairme tt 
nn of the American Bar Association and included nay 
t | Out “ 1 e@) Poe Vy matte! that CO present t to ¢ hel 
I i it | 12 I it we prese d the. iitel tl ™( J 
( ¢ mittes senutol! M C arral ellie { ) | if 
et} 105% dat 1 ly l] On iy rol It l ( vt} 
( din the Senate May 29, 1952 s ( Pha 
r a of the ( l and ( nV Tike sO é i 1\ aT 
! ‘iy ( ttt Co uy { I tli . 
( ) (| Hye = ! tt 
\ | Hye hay 0 Ol S DOSIT } «| { 
( il tract } tha very | uy ( rT) » 7 Ve e\ ( 
LD. il iro ithe trial ce rts dec O) ( yuie ( Ot i I | 
pon the second pro} tio t th ( 
\\ War IT law not. we believe. be followed « 
{ (| | restrictiol mn this review b pp yur iy 
) ec ection (32 (¢) and 1) of the Inte IR el 
\\ ( RA OTeSS Passed tf iw it dad not ce ( ( ) 1 | 
) rer l tvpe of re f In one of tl ( oO} 7 i | 
be] eit Wa { Lidl 1) S10 hall ot Lb 
0 LPT | thre ther sect | t e) \ r rit 
t 2 thre | ix © ourt hich shall rev le these ca 
| | x Court ha never set up any pros aur ie] t] it on 
| ite review py thre Sp | div ( The parties hot ¢ 
t ) le th\ ’ ] { Tel 0} bh oret e Spec 1 | 
rt ( ( tit] | to pp l he fore the spe | aii\ ( i ( i } 
ey KhOW whit cle SLO! he no |] ( | ) OT b ' 
Pax Cou who the members are who are ser Yon tl 1 il al 
ld So. I think I am fair in saving that the original | ito 
led soi ie type Of review which has neve hee! oly equa 
iad I I]y 
Now, we feel that the great bulk of these cases are still pe 
befor the court. There | ave heer One cle lO} re dered Col 
hg which I think appeal on behalf of the Government and the tex 
pavel is desirable. | ere his - been consicerab! reel 
may be serious questions whether the decisio1 1¢ olyt i maties 


of law, and our bill proposes that both the Government and the tax 
payer may have the right to take up an appeal on these cases in the 
same manner as in other types of cases. 

Mr. Keatine. And you are not disturbed by the fact that this 
present bill as worded calls for review of any decision entered after 
January 1952? 
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Mr. Bicxrorp. No, sir. I think that it is very desirable, because, 
as I have stated. there have been a number of decisions, perhaps half 
a dozen, which have an overall application. They have established 
precedents concerning which a great many lawyers, I think, on both 
sides of the fence feel there are serious doubts as to whether these 
precedents should prevail, and fo1 the effect of these precedents on 
pending cases 

I might savy this that. of course. the date was taken as January i. 
1952, which was the beginning of the year when this bill was first 
introduced in the Senate. 

Mr. Kerarine. Of course, except for lawyers who render their bill 
on the basis of having won their case and been paid for it, their clients 
might feel it is unfortunate to review that decision. Is there any 
other reason for a decision either way, whether it should now be sub- 
ject to review by the Government or the party? What hardship would 
that entail other than the way I have mentioned ¢ 

Mr. Bicxrorp. I can think of no other hardship. We have been 
attempting to look at it from the broad policy of getting a law prop- 
erly straightened out in this field. 

Mr. Wiis. Suppose the case has been settled by the Tax Court. 
Wouldn't there be some kind of a final release ? 

Mr. Bickxrorp. There is that factor in the cases. Yes, sir. 

Mr. Wits. Let me ask you another question. From the court of 
appeals, assuming this bill would pass, there would be the additional 
review by certiorari to the Supreme Court? 

Mr. Brcxrorp. Yes. This bill simply says there will be a review 
in the same manner as other decisions of the Tax Court are. 

Mr. Wiis. At present is there any right of review of any kind 
even to the Supreme Court of decisions and so on? 

Mr. Bicxrorp. I think that brings up another point which is rather 
a ma is in these relief cases lor example, if I have a section 722 
case before the Tax Court, under the present law I can appeal on 
questions of jurisdiction. I can appeal on questions of procedure. I 
can go up on a question of whether or not it properly or improperly 
excludes evidence. 

Mr. Wiiuis. But you cannot go without money. 

Mr. Bicxrorp. I cannot go up on the main question in the case. 

Mr. Wiiurs. Which is “Do, re, me.” You cannot ask about that. 

Mr. Bicxrorp. That is it exactly. So we do have objection in these 
cases, and there are a number pending before the circuit courts of 
appeal. Lawyers have lost their cases and are trying to get appeal on 


{ jurisdictional grounds instead of attacking the main point. 

Mi WiuLuis Mr. ( hairmat . these decisions have heen rendered. 
P e nece | ther d settled financial affairs on them 

e whole thing might be reopened 

MM IN nc. Are there any precedents that you know of where 
( oO} s given the mght of review in cases which have already 
he ‘ cd / Retr veTNN \ not ve erally \\ el] re elved in legislative 
bod 

Mr. Bicxrorp. [am not sure, sir. I can think of none. Of course, 
retroactivity in tax legislation is quite general. We just had one the 
oth reversing the Virginia Hotels decision which makes it retro- 

the 1 ack to 1940. So people may now file claims and 
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open up all these cases. But on procedural matters I do not know how 
the Dobson decision works. I know it affects all cases still open but 
whether retroactive to any particular time, I do not recall. 

Mr. Crumpacker. | am impressed by the statistics which you quote 
your letter here about the batting average of taxpayers generally 
and how they have fared in these cases compared to other types of 
fax cases showi ing that the taxpayer on the aver age is recovering more 
than half of the difference between what he believes he owes and what 
the Bureau of Internal Revenue felt he owed while in the excess 
profits-tax cases the recovery has only been 2 percent. Do you feel 1 
would be accurate to ascribe all that difference to the absence of 
right of appeal i In excess profits-tax cases or do you think other factors 

enter in? 

Mr. Bickrorp. I am inclined to think the major part is due to this 
fact. I may be wrong. I have a fundamental opinion that it makes 
a great deal of difference in the trial court whether the Supreme 
— is looking over his shoulder. From more than 30 years of prac 
ice I hi ave gathe red that. 

Mr. Ky ATING. I rom my long practice | observed 

Mr. Crumpacker. In most instances are these cases decided by the 
Tax Court ? 

Mr. Bickrorp. Yes, sir. 

Mr. CRUMPACKER. 4 And the ‘court fee ls they will be more liberal with 
the taxpayer whe - their decisions are not sub yject to review ¢ 

Mr. Bickrorp. I don’t want to be in the position of critic izing the 
Tax Court. They are terrifically overloaded and on the whole have 
done a good job. But it seems to me they have not come to grips with 
this 722 problem and recently they have changed their whole pro- 
cedure. They are referring all these cases to C Gmamissione rs to make 
findings of fact and then your only chance to go to a single judge of the 
Tax Court under the present procedure is on an argument over the 
facts found by the Commission. 

So, the way they ge it set up now, you will have one argument 


efore one Judge of Tex Court and another for hearing. The 
judge will not even thai your evidence. 
Mr. Crumpacker. Would you care to comment on this technical 


mpetence argument which seems to be the primary foundation for 
making these exceptions / 

Mr. Bickrorp. Well, this would be a personal expression. I an 
not talking for the bar association for I have no instructions. It is 
true that these section 722 cases are somewhat complex and involved. 

Mr. CrumMpPAcKeR. Sometimes or always 4 

Mr. BickForp. Perhaps always. It takes a oreat deal of evidence 
to deve lop the figures or deve lop the pict ire. but in the final analys S 
they call for judgment based upon the evidence and then in a great 
many cases they call for an inderipretation of what this law means 


We have cited one illustration there on the point of law w! 1 has 
been very much criticized by lawyers. 

In one section of section 722 it was said, if your business was de 
pressed by economic circumstances that is ground for relief and you 
— reconstruct your e arnings under 722. In the Harlan initia 


‘ase there is a great deal of interpretation to the effect that competi- 
tion is not an economic circumstance. If this view is carried to its 
logical conclusion it would come pretty close to eliminating section 








Z from the statute Phat is the type of thing on Which we 
oth minds should look \ great many of Tee ompet) 
COnOTHAIC CLFCUMIStTance 
EATING Thank you very i Waht lo say vo Ve Ul tO 
\I Lu , ry £ ( ina to 
A t | ives 
wid for @iv yous the nefit of vour views. ‘These 
| ed questl und we all have a lot of other things on our 
oO get the benent oj he judgement ol yo me who have 
is extremely helpful. 
oKkrorp. Thank you, Mr. Chairman. 
rt on Sel eb S4 submitted by Mr. Bickford follows:) 
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In cases instituted in the district courts and the 





involved (report, p 
court of claims, taxpayers have been refunded 50.7 percent of the amounts 
claimed. 


Thus, taxpayers, and their lawyers, as a class, have bee 





more than 50 percent of the time in all other kinds of litigated cases It is 
startling to find, however, that in section 722 cases, subject to the prohibition 
igainst review, the Tax Court has held the taxpayers were right only to the 


extent of 2 percent of the amount involved 

We attach hereto, as an appendix, certain examples of the questions which have 
heen decided and which we believe should be subject to review Also attached 
is copy of 8S. 984 as now being acted up in the Senate 

In view of the fact that many important cases subject to this 
pending and under consideration, it is respectfully submitted that early 
sage of the bill is of great importance 

Respectfully submitted 
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APPENDIX 


We cite several examples of questions decided by the Tax Court that might 








Wei ne reviewed: . 
(1) Jurisdiction.—Section 732 (a) plainly allows a taxpayer to petition for 

i “redetermination of the tax” upon issuance of a notice of disallowance. These 

e virtually the same words that are contained in sectio1 2 (a) relating to 
redetermination of the deficiency.” For 27 years, section 272 (a) has beer 
ued to allow the raising of any question affecting the amount of the « 

\ The Tax Court and the courts of appeals have consistently held that 

( rect deficiency cannot possibly be determined unless both parties are 

itled to raise any question affecting that determination In 722 cases, how- 


the court has applied what amounts to a “Dobson Rule,” for which we car 


dn jUSTINGATIOI th 


shall coi t only of the particular issues set forth in th 


1 tion in the words of the statute, and has held that the hearing 
re the Tax Court 





filed with the Commissioner (Blum Folding Pape Bor Co., 4 T. C. 795) 

Since many of these claims were filed before anyone fully understood the rami 

i ns of section this limitation seriously impedes the right of the tax 

ayer to prove his le case and to obtain a just result on the basis of all 
facts a all the law relevant thereto 


This limitation of questions to be considered was held to be in error in H 
Kendrich, Ine. v. Commissioner (192 F (2d) 916 (CA-7)), and City Machi 
& Tool Co. v. Commissioners ((CA-6) Feb. 22, 1952), where the courts of appeals 
rep 


urisdiction because standard issues not relating to section 722 were raised 


The courts of appeals held that the Tax Court had jurisdiction to consider any 
standard issue that affected the tax and reversed the Tax Court, requiring it to 
raising of any issues affecting the tax Despite this reversal in principle, 

ly 


the Tax Court (in cases involving only sec. 722) has continued to hold that on 
the precise claims submitted to the Commissioner may be considered (Wadiey 
i7 T. C. 269; Block One Thirty-Nine, Inc., 17 T. C. No. 164) In one case, it 
reported, the court a] plied this restriction even though it was not requested 
by the Commissioner (Green Spring Dairy, Inc., 18 T. C. No. 29). 

(2) Review of relief cases—In section 732 (c) and (d), the Congress, pro 
ided that there should be no appeal to the circuit courts in relief cases Ree 
ognizing, however, that some adequate review was essential to the administra 
tion of justice, the statute provided that there should be a special panel in the 
Tax Court to hear such reviews. The Tax Court has not appointed a regular 
panel and has set up no procedure for obtaining adequate review by the special 
division. The parties are not permitted to file assignments of error against 
the trial judge’s opinion and are not entitled to argue, either orally or in writ 
ing, their objections to any decision that is granted. What occurs is that the 
trial judge merely writes his opinion and this is then passed on to the several 
other judges who read it over and the final decision then comes out with a line 
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of type at the end noting that the decision has been “Reviewed by Special 
Division.” Accordingly, for all practical purposes, no effective appeal or re- 
view is granted to the parties in these cases. This we believe is contrary to 
the intent of Congress. 

(3) Limitations of law placed upon the relief provisions.—It is also believed 
that the court may have made several errors of legal interpretation which have 
had the effect of denying relief generally where relief was intended. 

(hus, the court has placed a strange limitation upon the operation of section 
722 (b) (2). This subdivision provides that relief shall be granted if base-period 
earnings were depressed by temporary “economic circumstances.” In Harlan 
Bourbon & Wine Company (14 T. C. 97), the court said that “competition” could 
not be a ground for relief under this section because “competition” is normal. 
In that ease, it was shown that the competition was so violent that the Tennessee 
State Legislature stepped in and passed legislation to correct the situation. 
Nevertheless, the Tax Court held that since all enterprises have “competition,” 
therefore, no competition can be a ground for relief. It is at once apparent 
that if all kinds of competition are to be considered normal, then there will 
probably be no case in which section 722 (b) (2) can be applied because our 
national economy is based upon a system of free competition, and there will 
never be any case in which competition does not exist as one of the primary 
causes of depression of profits. It would seem that it is the degree of competition 
that isimportant. Ordinary competition is certainly normal; on the other hand, 
extraordinary competition of an unusual nature is abnormal. As another exam- 
ple, the Tax Court has allowed no relief in any case under two subsections, 
722 (b) (3) and 722 (b) (5) We do not believe that Congress intended these 


two sections to be meaningless. 

(4) Rule of strict proof—It would seem apparent that section 722, of all 
questions, requires equitable consideration of the evidence and, in many cases, 
an approximation of result. For many years the doctrine of the case, George 
UW. Cohan vy. Commissioner (39 F. (2d) 540), has been one of the best known 
vehicles of justice in the tax field. The substance of that doctrine is that if the 
taxpayer cannot prove his case exactly he will not, for that reason, be denied 
justice because the court will make the best approximation possible on the basis 
of all the evidence in the interests of justice. It has been applied in all types 
of cases. However, there has seemed to be no disposition to apply the rule of 
the Cohan doctrine to section 722 cases. On the contrary, in many cases, the 
court has applied rules of great strictness to the taxpayer’s evidence and denied 
relief because the taxpayer did not answer exactly every question raised by the 


(‘ommissioner and, in some cases, because the taxpayer did not accomplish the 
impossible in the way of proof. For example, in El Campo Rice Milling Co. (18 
T. C. 775), the court held that no relief could be granted under 722 (b) (3) 
(because of a depressed business cycle), unless the taxpayer proved the earn- 
ngs of the whole industry. This was a fact that could not possibly be proved 


because there were no available figures for the industry as a whole. On this 
asis, among others, the taxpayer was denied relief, despite the fact that the 
Commissioner’s own bulletin of instructions recognized the impossibility of such 
proof and suggested that substitute proof of a general nature would be sufficient 

show cyclical movements. It is possible, on other grounds, that the El Campo 
decision was right in result (since the earnings of the base period were approxi- 
mately the same as the long-term average from 1922 to 19309), but the discussion 
in the opinion requiring strict proof of a fact for which proof cannot possibly be 
obtained virtually eliminates the possibility of relief being granted to any corpo- 
ration under subdivision 722 (b) (3) 

(5) Decisions not supported by any substantial evidence It has long been a 
recognized rule of American jurisprudence that a decision of any court must be 
supported by some evidence. Where the decision is not supported by any sub- 
stantial evidence, this is held to be a question of law reviewable by the appellate 
courts, and reversible if this fact is found to be true. An increasing number of 
lawyers have expressed complaint that the Tax Court, not subject to review in 
relief cases, has not given the same weight to the evidence that would be granted 
n other cases where review may be obtained. Instances have arisen where it 
is contended by the attorneys for the taxpayer that the ultimate findings of fact 
were directly contrary to the uncontradicted testimony. Each of these cases 
must, of course, be judged on their own record. Whether this is true or not cannot 
be determined without carefully examining the record in each case. It is be- 
lieved, however, that where the taxpayer honestly believes that the decision is 
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contrary to the undisputed testimony, he should have the right to have such 
contention passed upon by a reviewing court. To deny such right makes possible 
a decision of cases without any regard to the evidence. 

Whether or not the Tax Court’s conclusions as to any one of these questions 
is right, they are questions as to which the courts should rule. Justice will not 
have been done until a taxpayer whose rights are involved has had a real chance 
to present in court his view as to the intent of Congress. 

Mr. Keatine. We shall be glad to hear you, Mr. Russell. 

Mr. Russeuy. I will be glad to defer to Mr. Tuttle, Mr. Chairman. 

Mr. Keatine. We will be glad to hear you now, Mr. Tuttle. 

Mr. Turrie. Thank you, Mr. Chairman. 

Mr. Keating. My attention has been called to the fact that the 
Treasury letter was not inserted and we will add that immediately 
following Mr. Tuttle’s testimony. 

Mr. Turrue. I have read both of these statements—the one by the 
Justice Department and the one by Congressman Reed and as I get 
the substance of it they are based exe lusively on this subjec t you have 
been discussing with Mr. Bickford. The -y state that these inquiries are 
all complicated and difficult calling for the application of fact situa 
tions that iivolve some measure of discretion, and for that reason and 
because of the fact that the statute was not spelled out with as much 
particularity as it would have been if there had been more time when 
the law was passed, it was left to the Tax Court, as an administrative 
tribunal, to review the decisions of another administrative official. 

The whole complexion of that Tax Court as an administrative tri- 
bunal, it seems to me, has changed as a matter of eee action taken 
by Congress in the administrative procedure. An appeal is almost 
universally granted from administrative actions. The review of the 
decisions of the Tax Court would be restricted to matters which the 
court of appeals considers in every other type of case, that is, ques 
tions of law. There is no reason why this type of case should not be 
subject to the treatment applic able to any other case in the Tax Court. 

Everybody can see this is the type of case where there is considerable 
complexity. When the more recent Excess Profits Tax Act was passed, 
Congress made more certain and definite the provisions that would 
give special relief and then left this subject to review in the normal 
course. 

Let us say that is a recognition of the need for a normal review 
process that was not made available in the earlier law. What I am 
trying to say is that while it appeared to be public policy in the earlier 
law not to give a review, the later law seems to indicate Congress thinks 
there should be a review; and legislative history there seems to indi 
cate that. 

The action taken by Congress in the subsequent law seems to affirm 
the fact that it is more a judicial or legal matter than just an admin- 
istrative matter as it was considered to be under the first. law. 

I do not believe there was anything in these two statements of a 
persuasive nature other than that. It is a complex situation and the 
best thing they could do at the time was to leave it to the Tax Court 
as a group of experts. But as Mr. Bickford pointed out, if you do not 
have the opportunity to determine whether the experts are applying 
the law correctly, that runs counter to our judicial process, it 


SeCeCTHS 
to me. 
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STATEMENT OF PAUL R. RUSSELL, AMERICAN BAR ASSOCIATION, 
NEW YORK 
Mr. Russenn. Mr. Chairman and members of the subcommittee: I 


am an attorney from New York City and have work | W th the 
American Bar Association somewhat. 


| made some ote nm the way down on the tr last 1 ight but I 
do not want to take the time to rep it matters wh ch have been ide 
quately covered by Mr. Tuttle and Mr. Bickford so if I glance at 
my notes from time to time and seem disjointed t is because L am 


Saving time 

May I direct your attention to the fact that after the repeal of the 
Dobson rule by congoression ul leoislat ion, 1n effect 

Mr. Kratine. Of what rule? 

Mr. Russeti. The Dobson rule. That was the Supreme Court de- 
cision in the Dobson case which put the Tax Court decisions on a 
special pedestal and made them subject only to limited review. After 
that reversal of the Dobson rule it put the Tax Court back on about 
the same plane as our district courts. Perhaps we have in mind the 
rule of appeal in our district courts and which is substantially the 

ume as the rule in the event you go up on appeal from the Tax Court. 

The Federal rules on civil procedure say, under rule 52, that if a 
district court makes finding: of fact. the appeal court can only reverse 
those if they are “clearly erroneous.” So, there is only a limited re 
view by the appeal courts when it comes to factually complicated 
matters. If there is substantial evidence to support a finding there 
is no way of review in court action. The Tax Court has the same 
situation if this bill, S. 984. were enacted. A Tax Court decision 
would not be assailable on all kinds of grounds because they are factual 
and are complicated and if there is evidence in the record to support 
the findings, and if from findings a decision antomatically follows, 


counsel for your taxpayer is not going to waste his taxpayer’s money 


« 


ind time going up on appeal 

mo. l am pointing out that all these cases vol] g¢ up to the Tax 
Court—and it I troactive—these are not FToiIng to go p necessarily 
to the court of U} peal . What cases go up may be less than what 
goes up on ordinary litigation. The matter is voluminous and pro- 
cedural and I do not think the average practitioner is warranted 


giving the time and effort to pursue the matter. 

Mr. Wiis. I am directing my attention to the point as to whether 
the Government might appeal in a case where it was disappointed and 
called for a second cut and when the taxpayer was satisfied in the 
first place. 

Mr. Russeti. After listening to Mr. Tuttle as Chief Counsel for 
the Treasury and his views on the unfortunate implications in re- 
opening cases, it would only be in special situations where he would 
authorize the reopening of matters which had been decided long ago. 

Mr. Witu1s. I really meant to ask Mr. Tuttle on that. 

Mr. Russerz. Would you like to ask him now? 

Mr. Keatirne. Yes. Mr. Tuttle, if you will step forward, Con- 
gressman Willis has a fundamental question here. 

Mr. Turrie. I think I understand the problem. I am concerned 
with it myself. That is whether in a case decided in favor of a tax- 
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payer a year ago, the Government should be permitted to come in and 
file an appeal and attack the rights of that taxpayer? 

My comment in that regard, when I was first making my statement, 
was caused by a taxpayer’s lawyer who last year complained of the 
effect this law would have on a case he had where he said, “Now the 
Government will be permitted to come in and reopen a case under 
this statute.” 

I have serious doubt whether once a taxpayer’s rights are fixed 
by the laws as they then stand, the subsequent granting of the right 
of appeal would be effective in the hands of the Government to create 
a new obligation of the taxpayer to pay more in the way of tax. 

The Government does not oppose the passing of this law by reason 
of the fact it might lose the opportunity to have an equality of position 
but what the answer is, I am not prepared to say. 

Mr. Wits. Your general approach to the question of what cases 
the Government seeks to review is pretty well answered by your 
opposition to retroactivity generally. I think it bears out Mr. Russell’s 
feeling that if the appeal is wrong, whether passed by Congress, you 
would advise the Treasury Department only to file such cases already 
settled as you might decide involved a very important or serious 
question of law or fact. 

Mr. Turrie. I might add this if proper. Of course, the Govern- 
men can grant the privilege to the taxpayer and be effective in that 
regard. Whether granting the privilege to the Government would 
amount to due process is not clear. 

Mr. Wiis. That is my point exactly. I am not worried about 
the taxpayer having more relief, I want to discuss the position of goin 
back to the taxpayer and of the Government taking a second crac 
at him after he had worked up his fears and paid ‘when he did not 
like it in the first place and then have another assault. 

Mr. Torrie. It would be the position of Chief Counsel of Internal 
arent not lightly to take such action. But if it was legally prac- 
ticable he would take action if he felt the Government’s rights had not 
been adequately protected. 

Mr. Russe... One point that occurs to me is this that where the 
ordinary tax up to 40-percent rate is involved, the laws permit ade- 
quate appeals to the circuit court of appeals—pardon me—I mean to 
the court of appeals and circuit court. 

What we are now talking about is not merely the taxpayer’s ordinary 
taxes. It is the extraordinary taxes, excess-profits taxes, which not 
merely take the 40 percent of the income but which reach into his 
pocket and say, “The part which is ordinarily yours, the 60 percent, 
you cannot now keep. You must now come to the Government and 
give a much larger additional amount. The rates are going up on 
excess profits to 95 percent.” And after the part 3 refunds, going 
up to a maximum rate of 8514 percent. 

If the taxpayer paying the 40 percent can argue the merits of his 

case on that he can have all kinds of protection. The several courts 
of appeals should help him when the Government has reached beyond 
the normal tax and says, You owe us 100 percent or a million dollars 
as the case may be. 

If the rule is safe and sound that the principle of American justice 
requires that he shall have his day in court al is entitled to that day 
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in court, I think it should apply even more so when taxes are these 
super taxes which take what is normally permitted to the taxpayers, 
when there is a real question of law whether the Government is 
entitled to that additional sum or some portion of it. 

As to the effective date, the comment has been made that there are, 
perhaps, in the neighborhood of 900 cases pending and as many 
pending now as have already been decided by the Tax Court. If 
we take the position that there are some taxpayers whose cases have 
been decided; and if this bill will not reach into all these cases; and 
if the line is drawn January 1, 1952, or some other date, it is true 
there will be a group of taxpayers who will not have the privileges 
and rights of appeal as accorded other taxpayers. So, if we think a 
fundamental concept of the American judicial system is not being 
followed and we fail or refuse to remedy the situation from here 
on in, simply because some people did not get all they should have 
got in years gone by, you can see where we will be. 

My thought is we should take in and reach as many taxpayers and 
citizens as 1s practicable rather than limit it to the 50 percent still in 
the court. There are always many who are not within the portals 
of the Tax Court who will get there in days to come. 

Mr. Crumpacker. I notice in the statistics submitted here in the 
letter from the Department of Justice that some 953 cases were dis- 
posed of before January 1, 1952. Of these 953 cases, 701 were dis 
posed of by stipulations. Likewise, they show that subsequent to 
January 1, 1952, and up to June 15, 1953, another 327 cases disposed 
of, of which 290 were by stipulation. These cases decided by stipu- 
lation; is it your understanding that they would be subject to review ? 

Mr. Russewu. No, sir. When a compromise is effected and agree- 
ment reached between the parties resulting in the parties saying, 
“We hereby stipulate the tax is thus and so,” there is no right of 
appeal. They have now reached the point where they have reached 
a negotiated settlement. 

Mr. Crumpacker. That being the case, the figure 900 plus, men- 
tioned several times, would be substantially less than that. The figure 
has been mentioned as the cases still on the docket and mentioned as 
to the number of cases settled. As to the 953 cases not settled, the 
701 would not be subject to appeal. Therefore, there would only be 
252 plus 120 you mentioned about a moment ago. So, up to June 
1953 you would have a possible 370 cases. If 20 percent of these were 
taxpayers who thought they had reason to benefit by the decision, 
maybe 20 percent or whatever that percentage was, could file appeals 
if the bill permitted it. 

If the bill were enacted, do you think there would be a falling off 
in settlements of cases by stipulation ? 

Mr. Russeuy. I would think to the contrary. More cases would be 
settled by stipulation. As matters now stand, I am looking at it 
perhaps from a partisan view of the taxpayer. I think the Govern- 
ment has received the edge in Tax Court decisions. I think that 
would be indicated by these figures. 

If instead of there being a final answer in the Tax Court, if it were 
opened wide so that everyone, both the Government and the taxpayer, 
knew there was a full right of appeal and that generally legal prin 
ciples would presumably be vindicated in the long run, I think it 
would induce more settlements. 
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negotiat for settlement aft this bill was passed rather than 
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When you understand that section 722 covers a page or two pages of 
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settled, but it goes on and on. It iscomplicated. But as to the argu- 
ment, the complexity should preclude carrying the case to the court, 
Mr. Tut tle has already made the points that obtain recognition. [am 
involved in an antitrust case. If there is involved ind extended liti 


gation, it isin antitrust matters. 

Mr. Wituis. Are you tell ng@us? 

Mr. Crempacker. This is the subcommittee which has to deal with 
all of these subject matters 

Mr. Russeti. That being so, this committee has not had it suggested 

it that we ought not to have revision on these matters. Antitrust is 

ved and the records are voluminous. If the lawyers have a case 

if sufficient consequence that they are justified in putting together the 
record on appeal, and if they are competent, they are able to save the 
matters from that record for the circuit court. If they cannot do it 
t} ey h ive no chance of reve rsal ] \ way. 


One question was asked about retroactivity. I merely mention one 


tance that I recall because it illustrates the point. There was a case 
I tried out in the district court and which went on to the Supreme 
Court. It was called Hendler. I represented the Government in 
that litigation. In that case | was ote it reorganizations and 
whether they were tax free or not. The rule was established and the 
taxpayel acl to Ly about $78,000 addition al tax. 

The Treasury Department had not been, rule, interpreting the 
law as it was intepreted by the court ‘Sen ller case. So, what 


happened, the matter was brought to Congress and the bill was passed. 
They changed the law so that the Hen ane decision would, in effect, 
be re pe aled and the reorganizat ions did not come out tax free under the 
circumstances involved there which involved the assumption of liabil- 
ities being transferred. 

It was in order to take care of He ndler who had had to pay his $78.- 
000 that they passed a special bill. They said, “We have changed the 
law and we will fix it so that the practice as it has been in the past will 
not be a taxable situation and we will not let you be singled out.” So 
they passed a special bill for the relief of that particul: ir taxpayer. 

I mention that as indicative of the thought which, apparently, per- 
vades Congress, that you ought to try to be fair to people whose cases 
come up before the remedial legislation is passed if it is pr acticable to 
do so. 
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As to the percentage, I have already commented. <As to the per- 
centage of reverses from district courts to circuit courts, I doubt from 
my experience that the reversible percentage is very big in Tax Court 
decisions. Probably statistics will show they went up. There ar 
frequent reversals through the district courts which shows the district 
courts are fallible and the tax courts are fallible. 

As to the spec ial competence of tax courts, there are 16 judges there 
There are all type of judges. I have tried cases before different 

judges there and a great 1 any in district courts. Not speak no for 
the bar association but from my own personal experience I believe 
you will find that the judges of the district court and the tax court are 
equally competent. Substantially, 1 see very little difference among 
judges grasping your issues quickly and understanding very quickly 
what the whole thing is about. They put their finger on the critical 


Issues. 


As far as results are concerned, I cannot see any real difference, in 
my judgment. I think you may find a Tax Court judge going wrong 


ona legal point just as quickly as a district court judge and vice versa. 

I believe the only thing to say is that this principle of trial and re- 
view is so anchored in our idea of due process that it should not be 
deviated from: and should not be deviated from here where the tax is 
such an ¢ xtraordinary tax and reaches so deeply into his pocket and 
his income. 

Mr. Kratine. Thank you very much, Mr. Russell. 

The committee wil) hear from Mr. G. Aaron Youngquist. 


STATEMENT OF G. AARON YOUNGQUIST, MINNEAPOLIS, MINN 


Mr. Younequist. Mr. Chairman and gentlemen of the committee, I 
appear on behalf of my client the Minneapolis State Power Co. and 
on my own behalf and I hi ippen to be one of those who won a lawsuit 
in the Tax Court in the classifications we are discussing this morning. 
Consequently, my interest is quite different from the interest of the 
American Bar Association. 

Mr. a ‘TING. You are speaking of an excess-profits 

Mr. Younaquist. Yes. 

Mr. Ke: \rmnG. Apparently you are rather unique. 

Mr. Younequisr. I am the only one of whom I have heard in connec- 
tion with this ee legislation. These were 722 cases and mine 
was a section 711 case which, however, is tacked on to the tail of the 
dog and goes along with 722 cases in this proposed legislation. 

I shoul l say ser ously there are a number of t axpayers 1n the position 
of my client who did win their cases some years back and who would be 
affected by the legislation proposed. 

Mr. Keatine. That is if we made the legislation retroactive to Jan- 
uary 1952 ¢ 

Mr. Younequist. Even if you made it retroactive to January 1953. 

Mr. Keatine. But if it were made prospective it would not affect 
you ¢ 

Mr. Younequist. Ours was 1 year ago tomorrow. 

Mr. Keattne. Would you address yourself to this question? If the 
decision was sound, as you believe it was, in which you prevailed, what 
harm would there be in having the higher court review it? 
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Mr. Youneaqutst. A lawyer once having won a case never wants to 
subject his client to the ris sk of losing it somewhere else. I think that 
is one of the fundamental traits of human nature. 

I think the decision is sound, although I may say this, when we 
started with the litigation 214 years ago, I was desirous of paying the 
tax and filing a claim for refund and filing a case in the district court 
for the refund. But under the statute we had no recourse but to go to 
the Court of Tax Appeals whose jurisdiction was exclusive and their 
decision final. 

That court was our last and only chance and although the indications 
in other cases of the Tax Court involved some similar questions that 
leaned against us, we were able to convince the Tax Court of the 
justice of our cause and we won it. There was a substantial amount 
involved. I have been paid my fee and that is of no consequence 
because I did not have the case on a contingent-fee basis. 

Mr. Keatine. I would not want any implication to be taken from 
my question that lawyers were only interested in fees. I know the legal 
profession better than that and I know they are interested in inter- 
preting the law, if they are good lawyers, an id also it is a fact that they 
frequently do a lot of work without compensation. I would not expect 
them to do that in all tax cases. 

Mr. Youneegutst. Off the record. 

(Discussion off the record. ) 

Mr. Youneauist. These cases involving Tax Court decisions, the 
proposed act says, 

* * * shall be subject to review by the United States Court of Appeals in the 

same manner as other decisions of the Tax Court. 
So, I presume my friend, from his kindly attitude, would not consider 
it a right but a duty of Government counsel to look at the cases from 
the Government viewpoint and determine whether the appeal could 
or could not be taken. 

I do not think it is within the competency of the Department of 
Justice or the Treasury Department to determine as a question of 
policy—the policy being whether a duty in favor of the taxpayer 
should be disturbed. That is a question for the Congress to deter- 
mine and ¢ ‘ongress having determined it in the language set out here 
I think it is the duty of the Department of Justice and the Treasury 
Department to be guided by the policy of Congress as e xpressed in the 
act. 

Mr. Keating. Mr. Youngquist, your position is a natural one as an 
attorney for a successful litigant and if I were in your shoes I would 
unquestionably be taking the same position as you are in the protec- 
tion of your client’s interest. 

If you can divorce yourself from that, look at it in the abstract, as 
is the duty of our committee and tell us why any decision which has 
been made since January 1, 1952, should not be made subject to review 
by either the Government or the taxpayer, as a matter of fundamental 
jus tice. 

Mr. Younequist. Mr. Chairman, I did not intend in appearing 
here to take a position either for or against the principle of review 
or for or against the principle of restrictive legislation in this class 
of case. I may say with respect to that on this—that ¢ ‘omparable situ- 
ations arose under the Revenue Act of 1918 when the Congress set up 
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the so-called Advisory Tax Board concerning special assessment in 
cases of excess-profits tax. 

The situation arose again with the excess-profits tax of 1940 which 
is involved here and then in 1946 the Joint Committee on Internal 
Revenue Tax held intensive hearings as a result of which there was set 
up the Internal Profit Tax Council to review cases arising under 
certain sections of the Excess Profits Tax Act. 

I will state my views on the subject suggested by the chairman but 
I should like first to make my suggestion as to what might be done 
and that might make unnecessary further statement. 

We would find from reading the voluminous report of the hearing 
of the joint committee in 1946, from reading the report of the hearing 
before the Senate Committee on the Judiciary, and from reading the 
report of the Senate committee itself, that the only question raised 
was whether there should be a right of appeal in cases arising under 
section 722 and 721 in a lesser degree. 

[t happened that the resolution adopted by the house of delegates 
of the American Bar Association at St. Louis in 1949, made the pro 
posed legislation applicable to the two sections I have mentioned; but 
also to certain paragraphs and subparagraphs of section 711 because 
all three of the sections were referred to in section 732. That is the 
one the amendment to which is here sought. 

But the reference in all the proceedings that have been had under 
section 711 cases are extremely rare. In fact, the Senate committee 
report says the purpose of the bill is to relieve the taxpayers from 
abnormalities cases arising under section 722. That is set out as the 
purpose of the bill. There is a reason for that in the cases arising 
under section 722. 

Mr. Wituis. You mean it seemed to be the idea that there would 
be relief to the taxpayer but not to the Government! Is that the 
point you are making? 

Mr. Younequist. One statement in the committee report—may I 
finish this, then I will go back. 

In the view there it contemplates courts or the entry of a written 
conclusion. And the Tax Court on a case under one of these par- 
ticular sections has just as much a right of recourse to the court of 
appeals as if the decision were under some other section. 

I am sorry I did not pursue that further—the subject I started on. 
That is all our case arose on under section 711. It did not involve the 
question of abnormalities which is what gives the trouble under sec- 
tion 722. 

The question involved really was whether a deduction for interest 
paid on a tax deficiency in the base period years was excessive—some 
$580,000 was paid to settle up a 12-year period of deficiencies with the 
Federal Government and the Court held that that $580,000 was not 
the mathematical formula set out by section 11b (1) J. 2. So, al- 
though normal sums for interest on deficiencies had been paid—and 
under the statute if the amount of a deduction paid in a base year 
period exceeded 125 percent of the average of similar deductions over 
the preceding 4 years, the excess over 125 percent should be disre- 
garded in the base period. 

The natural result of that was to give us the benefit of a higher base 
period income and, consequently, a lower excess-profits tax. 
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ce ded in favor of the Commissioner according to the statistics pre- 
sented by the Tax Section. In dollar volume, the Commissioner has 
prevailed extent of about 98 percent. 
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Mr. Youncauisr. I am relying a little more particularly on the 
attitude of the proponents of the bill and the representative of the 
Treasury Department and, in view of the purpose of the entire move- 
ment for this legislation, to get relief for taxpayers who have cases 
arising under 722, And in view of the expressed attitude of the 
proponents of the bill and of the general counsel for the Treasury 
Department, I would have nothing to add except this, that if the bill 
be not amended to eliminate the reference to section 711, I then would 
want to be understood as opposing retroactivity. I would not go 
beyond the needs of my own client whose case was decided in January 
1953. 

Mr. Keatine. Let me ask you this, what is the argument to sup- 
port the principle other than the interest of your client as to why we 
should eliminate subparagraph 711 from the bill? What is the differ- 
ence in kind between appeals under that subparagraph and the other 
sections of the bill ? 

Mr. Youncquist. We have the historical background going back to 
1918 and the method of treatment of relief provisions of this sort both 
in the Revenue Act of 1918 and that of 1940. The recourse to the 
courts was not provided for in either of these acts. 

Mr. Wiuuis. Under section 711 ? 

Mr. Younceutist. Well now, I would not be sure that there was a 
counterpart of section 711. I was thinking rather of the counterpart 
of section 722. That is the general field with which the Advisory Tax 
Board of Dr. Adams dealt in the twenties and with which the tax 
counsel of the Treasury now deals. 

Mr. Wiuuis. You talk as if you have been in this field for some time ? 

Mr. Younequist. I was Assistant Attorney General on tax cases in 
the Hoover administration, though not exclusive. So, I happen to 
have some familiarity with the historical background. There never 
has been a court of revision in cases of that sort. And as I say, the 
matter has been dealt with very extensively by the Committee on ‘Joint 
Taxation, particularly back in 1946 on this very question of the treat- 
ment of claims under sections 722 and 721. 

I am not—if it is not necessary—taking any position on whether 
there should or should not be review in that class of cases: nor 
Hane if such review be given, it should be given retroactively. 

But I do take a definite position th: it, if given retroactively, it should 
not affect the situation of a taxpayer who has fought his way through 
to a conclusion and has a decision of a court. And for this purpose I 

call the Tax Court a court. It comes as close to that as anyone can 
imagine not being in a technical class. 

I do not think it would be the policy of the Congress to do it. That 
is not to be compared with the situation of the Virginia Hotels case. 
There relief was given retroactively over a long period of years. Or 
like the act which. reversed the so-called Dobson c: ase which very nar- 
rowly limited the review by the appeal court where again relief was 
given retroactively. It has happened time and again that Congress 
has given relief retroactively to taxpayers. But I know of no case 
where it has given relief for the Government unless a revenue act 
passed in February 1919, called the Revenue Act of 1918 and effective 
January 1918, is retroactive legislation. But that is quite a different 
type of thing. 
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Mr. Keating. What I am trying to get at is, in the hurried manner 
in which I asked Mr. Tuttle’s position on striking out subparagraph 
711, what justification would there be on our part for eliminating sub- 
paragraph 711 from this bill and leaving in there 721 and 7 22. My 
colleague, Mr. C rumpacker, has used the phrase that it might be an 
anachronism to remove 711. 

Mr. Youncauist. I think the justification would lie in this—the 
purpose of the legislation is, as is indicated from the presentations 
and from the Senate committee report, relief to taxpayers. It appears 
that in the administration of section 722 taxpayers may have suffered 
a serious injustice, based on the statistics that have been given here. 
This may be said to warrant legislation which would now afford them 
relief even retrospectively. 

These considerations do not obtain with respect to the cases under 
711 where the taxpayers have been in the main more successful than 
the Commission and where, I may add, and I should like to be cor- 
rected by the distinguished body of the bar that is here, if Iam wrong, 
I think it is true that the questions of law arising under 711 have 
pretty well been exhausted by the Tax Court and the law is settled. 
There may be some dissent on that, but that is my understanding 
of the situation. That differentiates the 711 situation from the 722. 

Mr. Wixui1s. What years were involved in your case? 

Mr. Younequist. The years 1941 to 1945. 

Mr. Wiis. Now, when did the negotiations with the Government, 
or when did the thing bob up for contest ? 

Mr. Younequisr The matter first came to me in 1950. Prior to that 
it had been handled by the certified public accountants appearing for 
the company. 

Mr. Wits. When did that start? 

Mr. Younequistr. I do not know. I would say it started within a 
year or so of 1949—a year prior to 1950. 

Mr. Wis. And then, first, through the CPA and then through 
negotiations 

Mr. Younequist. We had preparations for trial. 

Mr. Witiis. You won the trial and you evidently applied yourself 
assiduously to the case and you won the case. I expressed myself 
before you took the stand that such a situation does not seem right 
to me that the Government should go back and disturb a taxpayer. 

Mr. Younequist. I heard that statement here before, Congressman, 
and, of course, I feel exactly the same way about it as I have expressed. 

Mr. Wiis. I think you are very courageous to come here and 
testify and express your opinions to us in the presence of the Govern- 
ment officials and especially for your very frank statement that if this 
bill is enacted you would feel that you do not plead for an exception, 
that it would be the duty of the Government to say where an appeal 
would lie. I think it is very splendid of you. I appreciate it very 
much and I hope because you came they will not find a speci: lly fine 
tooth comb—— 

Mr. Younaquist. I have no concern about that whatever. I have 
dealt with the Treasury Department long enough to know it. 

Mr. Wiis. I am satisfied they will not make a special effort in 
your case. 

* Mr. Younequist. I just do not want to take the chance. I will even 
tell you one thing more. The money involved is nearly three-quarters 





JUDICIAL REVIEW OF CERTAIN TAX COURT DECISIONS 31 


of a million dollars. That is why I am interested in it and particularly 
anxious to see that the rights we have once established be not now 
disturbed. 

Mr. Wiuus. Did you get some kind of document to say, here is a 
receipt for what you did# 

Mr. Younaauist. We won the case. 

Mr. Wituis. A great judgment. 

Mr. Younequisr. That, we hope, is enough. May I call attention 
to something Mr. Tuttle Just now pointed out? That is what I was 
looking for in the Senate report. ‘The statement in the Senate report 
says: 

The purpose of this bill is to eliminate the prohibition against the bill by 
Tax Court decisions of the courts of appeal in cases involving the application 
of section 722 relating to abnormalities. 

No mention is made of 711. 

That indicates also the attitude of the Treasury Department toward 
us poor taxpayers. 

Mr. Wits. I think with you, Mr. Youngquist, the Government 
would have to be careful not to lean over backward in your favor. 

That could be either on or off the record, as you wish. 

Mr. Torrie. Off the record. 

(Discussion off the record.) 

Mr. Keatina. We have received a communication from the New 
York County Lawyers’ Association recommending disapproval of 
this legislation which, I think, should be entered in the record at. this 
point. 

(Communication referred to follows:) 


Report No. F—27 on SENATE BILL 984 INTRODUCED By Mr. MCCARRAN 


NEw YorK County LAWYERS’ ASSOCIATION, 
COMMITTEE ON [FEDERAL LEGISLATION, 
New York 7, April 28, 1958. 


Report of Committee on the Federal Courts on Senate bill 984, which provides 
that decisions of the Tax Court of the United States under the special relief 
provisions of the World War II Excess Profits Tax (I. R. C., see. 711 (b) (1) 
(H), (1), (J), (KK): sees. 721, 722) shall be subject to review by the United 
States court of appeals in the same manner as other decisions of the Tax Court. 
The bill is retroactive to January 1, 1952. 


RECOMMENDATION : DISAPPROVAL 


1. Excess-profits tax relief cases usually turn on highly technical questions 
of economics and accounting rather than on matters of statutory construction. 
There is no reason to assume that the Tax Court would decide these questions 
any more carefully if it were subject to review, or that the courts of appeal could 
decide these questions better than the Tax Court’s special division. 

2. Due process is not necessarily judicial process, and many other forms of 
administrative and judicial action are not subject to court review. Arguments 
of the bill’s proponents based on considerations of fair play and traditions of 
justice, therefore, have but a superficial validity. 

8. Judicial review of World War II excess-profits tax relief cases under this 
bill would not only reopen cases decided as long ago as January 1952 but would 
further retard the disposition of tax matters already at least 7 years old, and 
further clog an already seriously overloaded Tax Court docket. Since these 
relief sections were repealed in 1945, however, and were radically altered in 
the 1950 Excess Profits Tax Act, appellate court precedents would not establish 
a body of law upon which to base settlements or decisions of relief claims under 
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the 1950 act. The possibility of conflicts among 10 circuits with the possibility 
of certiorari to the Supreme Court further adds to this confusion and delay. 
Dissatisfaction with the handling of relief claims by the excess-profits tax can 
better be remedied in other ways such as the issuance of new rulings by the 
Commissioner or changes in personnel than by adding a stage of appellate review 
to Tax Court decisions. 

Respectfully submitted. 

COMMITTEE ON THE FEDERAL COURTS. 

Mr. Keattina. Is there anyone else who wishes to be heard on this 
bill ? 

Do we have any other communications to be made part of the 
record / 

Mr. Forry. No, sir. 

Mr. Keatinc. Then we will close the hearing on this bill. 

(W hereupon the hearing on S. 984 was closed and the subcommittee 
pre ceeded to the consideration of other business. ) 


x 








